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OPL NI ON
This appeal is made pursuant to Section 25667 of the

Revenue and Taxation Code from the action of the Franchise
Tax Board on the protests of Esskay Pictures Corporation to

roposed assessments of additional tax in the anpunts of ‘
%12 .42 and $1,026,57 for the income years ended Cctober 31,
946 (taxable years ended Cctober 31, 1946 and 1947) and
Cctober 31, 1948, respectively.

This matter is in large neasure a conﬁanion to the
Aﬁpeal of Sam Kataman Productions, Inc., this day decided.
The comment made in our opinion in that Appeal as to the
virtual absence of a statement of facts, ar?unent and
authorities in the presentation of the Appellant's position
I's equally applicable here.

Appel I ant was incorporated in this State in 1944 and
engaged in the business of producing notion pictures. On
Septenmber 1, 1945, it entered into a production-distribution
agreement-with Col unbia Pictures Corporation. Under that
agreenment, the budget for each picture to be produced by
Appel lant was to be submtted to Colunbia for approval
Production was to be financed by (1) a bank loan to the
Appellant to the extent of 6% of production (2) an
advance by Colunbia to the extent of 30%, and % ) by Ap-

ellant to the extent of the renaining 10%, The agreenent
urther provided that Columbia would distribute the
pictures and after deduction of the usual distribution ex-
penses woul d al l ocate the Appellantts portion of the
receipts to the bank and itself until the |oans and aderes
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were paid. As a security measure the productions were
hypot hecated, nortgaged and pledged to Colunbia and it
was given the right to purchase the pictures. -In a
sal es agreenment of June 8, 1948, the Appellant, which
was designated as "seller," sold, assigned, transferred,
and set over to Colunbia all of its right, title, and
interest in and to the designated notion pictures. The
Appel lant warranted in the, sales agreenent that except as
provided in Article 7 thereof it owned the full and com
Plete title to each of the pictures. Article 7 provided
hat the Appellant had not transferred, assigned, or
encunbered any right, title, or interest in and to any of
the pictures except that it had previously sold certain
ictures to Colunbia, that it had nortgaged the pictures
0 a bank, and had granted a lien to Col unbia pursuant to
the production-distribution agreement of September 1, 1945,

In its returns of income for the years in question
the Appellant did not report any taxable income from the
distribution of pictures produced during the years ended
Cctober 31, 1946, 1947 and 1948 until it had recovered the
entire cost of producing them The Respondent, however,
included in Appellant's taxable incone its receipts from
such distribution and allowed deductions for anortization
of negative and print costs upon the basis of the ratio of
gross receipts received during each period to estimated
fotal gross receipts. Appellant ob{ects to those adjust-
ments on the ground that it was acting nerely as Columbia's
agent and received no income until such time as Col umbi a
recouped the entire cost of the pictures. If this position
be rejected, however, it contends that the anortization
shoul d be allowed on the basis of 92-1/2% of the costs for
the first year and 7-1/2% thereof for the second year in-
stead of on the gross receipts method used by the Respondent.

There is absolutely no evidence before us to justify
the conclusion that the Appellant was acting as an aggnt of
Col unbi a under thc agreement of September 1, 1945. t he
ot her hand, the provisions of that agreenent |eave no room
for doubt that Appellant was regarded thereunder as the
owner of the pictures it produced. In our opinion in the
Appeal of Sam Katzman Productions, Inc., decided this day,
we upheld the action of the Respondent in conputing the
al  owance for anortization of motion picture film negative
costs of an independent producer on the basis of the gross
receipts method.  No evidence, argunment or authorities have
been offered to us herein or in that Appeal to -establish
the invalidity of the Respondent's action in simlarly
treating filmprint costs. The action of the Respondent in
regarding Appellant as the owner of the pictures produced
under itsS contract with Colunbia and in allow ng anortiza-
tion deductions for the negative and print costs is,
therefore, sustained.
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In the nmenorandum filed in support of its position
t he Respondent referred to its action in decreasing by
$9,253.35 thecosts of two pictures sold by Appel | ant
in the year ended Cctober 31, 1946. Appel [ant had not
mentioned this action in the ‘one-page letter filed as
Its statenent of facts and menorandum of points and
authorities in this matter. At the hearing on the
appeal Appellant claimed that while the Respondent had
included the sales price of the pictures in Appellant's
gross income; it had disallowed production costs in the
amount of $9,253,35, As 'Appellant was unable to present
evi dence concerning the costs at that tine, it and the
Respondent were authorized to file supplenental state-
ments with respect thereto. Pursuant to this perm ssion
the Respondent has filed a report indicating that the
costs in question were entered upon ;ppellant's books as
the result of bookkeeping errors and that they were not
used to reduce the negative costs of other pictures. In
areply to this report the Appellant Stated that the
ampunt was used to reduce the cost of later pictures but
of fered no evidence or other explanation whatever in
this regard. The Appellant then entered into a discussion
inthat_regly relative to a division of profits between
Col unmbia Pictures Corporation and itself, the forner to
receive 75% and it to receive 25% of the profits, but we
are unable to ascertain the pertinency of this discuss-
lon to anything that appears In the record in this matter.
In any evént, thc discussion does not appear to relate to
the disallowance by Respondent of the cests in the amount
of $9,253.35 and the Appellant having furnished no details
regarding the nature of these costs or the inpropriety of
the action of the Respondent with respect thereto, the
di sal l owance of the costs and the consequent increasing
of the Appellant's not income fromthe sale of pictures
must be sust ai ned.

ORDER
Pursuant to the views expressed in the Opinion of the
Fﬁar% on file in this proceeding, and good cause appearing
erefor,

| T IS HEREBY ORDERED, A4DJUDGED iND DECREED, pursuant
to Section 25667 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protests of .
Esskay Pictures Corporation to Proposed assessnents of
addittonal tax in tho amounts of $123.42 and §1,026,57 for
the incone years ended Cctober 31, 1946 (taxable years
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ended October 31, 1946 and 1947) and QOctober 31, 1948,
be and the same is hereby sustained.

Done at Sacramento, California, this 18th day of
Decenmber, 1952, by the State Board of Equalization.

Wn G Bonelli , Chai r man
J. H. QUi nn , Menber
Gco. R Reilly , Member
Member
, Menber
ATTEST: F. S. Wahrhaftig ,égf:irg%ary
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